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I. BACKGROUND 

1. A request for compliance review was forwarded to the Compliance Review Panel (CRP) 
on 21 June 2018 for Asian Development Bank (ADB) Loan No. 3063: Sustainable Urban 
Transport Investment Program Tranche 3 (Project) in Georgia. 1 This is the third request for 
compliance review for the same section of the Project. In accordance with the Accountability 
Mechanism Policy (AMP) and its operational procedures, 2  the CRP initially assessed the 
complaint and determined that it was within the mandate of the compliance review function. Thus, 
the CRP proceeded to determine the eligibility of the complaint for compliance review.3 
 
2. This report summarizes the CRP’s findings on its determination of the eligibility of this 
request for compliance review. 
 

II. THE PROJECT  

3. The Project is part of an overall investment program valued at $1.1 billion to be 
implemented from 2010-2020 which aims to improve the reach, quality, and continuity of urban 
transport in Georgia. To partially fund it, a multitranche financing facility (MFF) with a maximum 
financing amount of $300 million was approved by ADB in July 2010. Said MFF which is to be 
implemented from 2010 to 2018, is for the (i) extension, rehabilitation, and improvement of urban 
transport infrastructure in Anaklia, Batumi, Kutaisi, Poti, Rustavi, and Tbilisi; (ii) increased 
institutional effectiveness, including the reorganization and reforms at the Tbilisi municipality, 
other municipalities and urban transport service providers; and (iii) establishment of program 
management team with a capability and funds to handle project preparation, technical design, 
contract bidding, evaluation and award, contract supervision, progress monitoring and reporting.4 
Investments funded under the MFF will improve the transport system and infrastructure in urban 
areas. They include two subprojects: (i) section 2 (km 4.0-10.8) of the international standard 
Tbilisi-Rustavi Urban Road Link; and (ii) phase 2 of Anaklia Coastal Improvement.   
 
4. The Project is funded under Tranche 3 of the MFF, which was approved on 25 November 
2013. The total project cost is $118.2 million and ADB funds $73 million under this tranche. The 
borrower is the Government of Georgia and the Municipal Development Fund (MDF) of Georgia 
is the executing agency. The Project, which is supervised from ADB Headquarters by the Urban 
Development and Water Division of the Central and West Asia Department, is categorized as B 
for environmental impacts; A for involuntary resettlement impacts; C for indigenous peoples’ 
impacts. Construction work under the project is ongoing except for the section of the road in 
Ponichala. A draft initial environmental examination (IEE) for the Project was completed and 
posted on the ADB website in September 2013. This draft IEE was revised as vibration and noise 
impacts need to be studied. A revised IEE was posted on the ADB website in December 2015. 
The construction of Section 2 of 6.8 km will involve acquisition of 312 land plots with 29.5 hectares 
of land areas, demolition of 692 structures (82 residential structures, 90 industrial and commercial 
structures, and 520 minor structures). A total of 282 households and 33 businesses will be 
affected. Per ADB Safeguard Policy Statement (SPS), 5 a land acquisition and resettlement 

                                                
1  Details of this Project are available at https://www.adb.org/projects/42414-043/main. 
2  Asian Development Bank (ADB). 2012. Accountability Mechanism Policy. Manila and ADB. 2012. Operations Manual 

Section on Accountability Mechanism (OM Section L1: Bank Policies and Operational Procedures), issued on 24 
May 2012. Manila. 

3  The eligibility determination was led by CRP Part time Member Ajay Deshpande, with support from CRP Chair 
Dingding Tang and CRP Part time Member Arntraud Hartmann (until the end of her term on 11 August 2018). 

4  Important data on the Project are available at http://www.adb.org/projects/42414-013/main#project-pds. 
5  ADB. 2009. Safeguard Policy Statement. Manila. 
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framework (LARF) was prepared prior to the approval of the MFF and implemented prior to start 
of construction works. 
 

5. This third complaint refers again to subproject 1: Tbilisi-Rustavi Urban Road Link (section 
2) of the Project which involves the modernization of an existing and construction of a new road 
from Ponichala to Rustavi. When finished, the total road length for this Project will be 6.8 km, of 
which 3.8 km is new road construction along and into the Mtkvari River. When completed, the 
road is expected to be of international standard, Category I highway, with four to six lanes and 
with a general design that can accommodate vehicles with speed of 80km/h to 120km/h.  
 
6. During the CRP’s visit, it was observed that the construction of Section 2 has started 
except in Ponichala area. The CRP was informed that the construction in the populated area of 
Ponichala will start after the implementation of Board-approved Remedial Action Plan (RAP), 
including the Remedial Action Plan Final Solution (RAP-FS), which among other things include 
(i) removal of loose parts from buildings subject to result of vibration impact study; (ii) adequate 
securing of all annexes; (iii) completion and approval of site-specific environmental management 
plan; (iv) information dissemination and further consultations with affected persons, particularly 
the vulnerable and vision-impaired on project impacts; and (v) finalization of measures to 
assist/support the needs of vulnerable population thereat, particularly those who are vision-
impaired.6 

 
III. THE COMPLAINT  

7. The complaint was submitted by Laura Shikhashvili and Nana Bezhashvili by themselves 
and on behalf of 28 other residents of a 5-storey building identified as 28a of Rustavi Highway, 
Tbilisi, Georgia. The complainants raised grievances about inadequate disclosure of project 
information to them as they believe their building and neighborhood will be negatively impacted 
by the Project. While they are not in the main cluster of residential buildings in Ponichala, the 
complainants stated that their building is in the same debilitated physical condition as the buildings 
of the first and second set of complainants. Further, these third set of complainants claim that 
their building is more decayed or more dilapidated than other buildings near the road construction 
site as there is water intrusion from the Mtkvari River in their basement/building foundation, 
thereby making their building more unstable and at risk of collapse or landslide during road 
construction and/or operation. The complainants were also very much worried that since their 
building is the only structure situated in an area where there will be cutting of cliff to adjust the 
level of the road to its other sections, they believe that the vibration from the cutting equipment 
will certainly make their building collapse. The complainants indicated in their complaint that they 
would like the Project to consider the noise, vibration, and other health impacts of road 
construction and operation to their daily lives particularly on the safety of their residence and their 
well-being and expressed their desire to be resettled as a remedy.  
 
 
                                                
6  Following the CRP’s findings of noncompliance by the Project, ADB Management formulated and submitted to the 

ADB Board of Directors a Remedial Action Plan (RAP) for the Project in June 2017. After doing additional studies 
on noise and vibration impacts, ADB Management subsequently submitted to the CRP and the Board Compliance 
Review Committee (BCRC) a RAP Final Solution (RAP-FS) which provided more details on how the Project will 
address the noncompliances. The RAP and RAP-FS are available at 
https://lnadbg4.adb.org/dir0035p.nsf/attachments/GEO-Board%20Approved-RAP-30June2017-
ForWeb.pdf/$FILE/GEO-Board%20Approved-RAP-30June2017-ForWeb.pdf and 
https://lnadbg4.adb.org/dir0035p.nsf/attachments/GEO-SUTIP3-RAP-
Final%20Solutions%20(Post%20CRP%20and%20BCRC%20Review)_3May2018.pdf/$FILE/GEO-SUTIP3-RAP-
Final%20Solutions%20(Post%20CRP%20and%20BCRC%20Review)_3May2018.pdf, respectively.  

https://lnadbg4.adb.org/dir0035p.nsf/attachments/GEO-SUTIP3-RAP-Final%20Solutions%20(Post%20CRP%20and%20BCRC%20Review)_3May2018.pdf/$FILE/GEO-SUTIP3-RAP-Final%20Solutions%20(Post%20CRP%20and%20BCRC%20Review)_3May2018.pdf
https://lnadbg4.adb.org/dir0035p.nsf/attachments/GEO-SUTIP3-RAP-Final%20Solutions%20(Post%20CRP%20and%20BCRC%20Review)_3May2018.pdf/$FILE/GEO-SUTIP3-RAP-Final%20Solutions%20(Post%20CRP%20and%20BCRC%20Review)_3May2018.pdf
https://lnadbg4.adb.org/dir0035p.nsf/attachments/GEO-SUTIP3-RAP-Final%20Solutions%20(Post%20CRP%20and%20BCRC%20Review)_3May2018.pdf/$FILE/GEO-SUTIP3-RAP-Final%20Solutions%20(Post%20CRP%20and%20BCRC%20Review)_3May2018.pdf
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Figure 1: Front and rear view of Building 28a. 

 
Source: CRP 
 
8. The complaint listed actions by the complainants to raise their concerns since 2016 to 
their local authorities (i.e., relevant offices at the Tbilisi City Hall), to their national government 
entities, including the Ministry of Environment Protection and Natural Resources and Ministry of 
Infrastructure and Roads Development) up to their Parliament, and to ADB operations department 
(i.e., to ADB project team from headquarters and to representatives ADB Georgia Resident 
Mission). Due to reasons such as lack of jurisdiction; their building being outside the Project’s 
buffer zone; or that their case is still being examined, the complainants claim that no concrete 
action has ever been done by those agencies, including ADB to address their concerns.  
 
9. Thus, in July 2017, this complaint was submitted to the Special Project Facilitator (SPF) 
of ADB but was deemed ineligible for problem solving by the SPF on 07 August 2017 since the 
issues of the complaint have been raised already by the first and second complaints on the Project 
and which was then under the compliance review.7 In assessing the eligibility of the complaint for 
problem solving, the Office of the Special Project Facilitator conducted a site visit and met with 
the complainants, project team members from ADB’s Central and West Asia Department, relevant 
staff of MDF and the CRP Chair. The SPF’s memorandum to the President on the Eligibility of 
Complaint included agreements and concrete follow up actions that will be done by the ADB 
Management and MDF. 

  
IV. PREVIOUS COMPLAINTS 

10. In 2016, the CRP received two requests for compliance review of this Project, with the first 
being filed in March and the second in November.8 The first complaint was from 81 residents of 
a 9-storey building identified as 12 v/g (first complaint) while the second was from 72 residents of 
building 16 a/b (second complaint). Both buildings are in Ponichala area of the Rustavi Highway 
in Tbilisi, Georgia. The second complaint was received by the CRP on 10 November 2016, i.e., a 
few days after the CRP sent its draft report on compliance review to the borrower, the 
complainants of the first complaint, and ADB Management for a 45-day comment period. 

                                                
7  Footnote 2, paragraph 143 states that “The problem solving function will also exclude matters being dealt with or 

already dealt with by the CRP (including those that have completed the compliance review process), except those 
complaints considered ineligible for compliance review by the CRP.” 

8  Details of the first and second complaints to the CRP on this Project are available at 
https://lnadbg4.adb.org/dir0035p.nsf/alldocs/JABM-A848U5?OpenDocument and 
https://lnadbg4.adb.org/dir0035p.nsf/alldocs/JABM-AFR657?OpenDocument, respectively. 

https://lnadbg4.adb.org/dir0035p.nsf/alldocs/JABM-A848U5?OpenDocument
https://lnadbg4.adb.org/dir0035p.nsf/alldocs/JABM-AFR657?OpenDocument
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11. Following the procedures in the AMP, the CRP conducted a compliance review of the 
Project based on the first complaint and an eligibility determination assessment of the second 
complaint. Since the second complaint raised issues that are similar to those raised in the first 
complaint and these issues are already covered under the compliance review of the first 
complaint, the CRP did not recommend to the ADB Board of Directors (Board) the conduct of a 
compliance review for the second complaint. Instead, the CRP recognized in its compliance 
review report on the first complaint that the harm and noncompliance issues in the second 
complaint are also covered in the CRP’s final report. 

 
12. The CRP submitted to the Board, a report on the eligibility determination of the second 
complaint9 on 16 January 2017 and the CRP’s final report on the compliance review of the Project 
on 13 February 2017. On 6 March 2017, the Board considered the CRP’s findings in its final 
compliance review report and requested ADB Management to submit a Remedial Action Plan 
(RAP) for the Project to address the noncompliance found by the CRP. Following the prescriptive 
period and procedure in the AMP, ADB Management submitted to the Board its proposed 
remedial actions on 8 June 2017. Subsequently, the Board considered and approved the RAP for 
the Project on 30 June 2017. Since the RAP does not specify actions that would still need 
decisions based on studies, ADB Management submitted a RAP-FS to the CRP and BCRC on 
15 December 2017 after dialogues with the project executing agency; consultations with affected 
persons; further studies; and inputs from consultants/technical experts. The RAP-FS was 
reviewed by the CRP and submitted to the Board Compliance Review Committee (BCRC) with 
the CRP’s comments on 21 December 2017. The RAP-FS, with the Board-approved RAP has 
been posted on the CRP website from 3 May 2018. 
 

V. MANAGEMENT’S RESPONSE 

13. As the present complaint is found to be within the remit of the compliance review function, 
CRP Chair informed ADB Management of the receipt of complaint by the CRP on 27 June 2018 
with specific request that ADB Management send its response to the CRP by 26 July 2018. The 
CRP received ADB Management’s response on 26 July 2018 which summarized the actions 
taken and will be taken by the Project to address the concerns raised by the complainants. (See 
Appendix 2.) It also detailed actions relating to information and consultations done by the Project 
to keep the residents of Building 28a aware of project impacts during road construction and 
operation.   
 
14. ADB has given details of the environmental and social due diligence process carried out 
for this Project and also asserted that the building 28a is indeed within the affected area due to 
proposed road construction in Ponichala stretch. ADB further confirmed that the Building 28a was 
included in the additional studies on noise and vibration impacts conducted in 2017 and also 
included in the community level consultations. Further, Building 28a is also included in Board-
approved RAP and RAP-FS which were posted on the CRP website in May 2018. 

 

                                                
9  See the Compliance Review Panel’s (CRP’s) Report on Eligibility, To the Board of Directors on Compliance Review 

Panel Request No. 2016/3 on the Sustainable Urban Transport Investment Program Tranche 3 in Georgia (Asian 
Development Bank Loan 3063), 16 January 2017 available at 
https://lnadbg4.adb.org/dir0035p.nsf/attachments/GEO-SUTIP%20T3-2ndComplaint-
Eligibility%20Rpt_16Jan_ForBoard.pdf/$FILE/GEO-SUTIP%20T3-2ndComplaint-
Eligibility%20Rpt_16Jan_ForBoard.pdf 

 

https://lnadbg4.adb.org/dir0035p.nsf/attachments/GEO-SUTIP%20T3-2ndComplaint-Eligibility%20Rpt_16Jan_ForBoard.pdf/$FILE/GEO-SUTIP%20T3-2ndComplaint-Eligibility%20Rpt_16Jan_ForBoard.pdf
https://lnadbg4.adb.org/dir0035p.nsf/attachments/GEO-SUTIP%20T3-2ndComplaint-Eligibility%20Rpt_16Jan_ForBoard.pdf/$FILE/GEO-SUTIP%20T3-2ndComplaint-Eligibility%20Rpt_16Jan_ForBoard.pdf
https://lnadbg4.adb.org/dir0035p.nsf/attachments/GEO-SUTIP%20T3-2ndComplaint-Eligibility%20Rpt_16Jan_ForBoard.pdf/$FILE/GEO-SUTIP%20T3-2ndComplaint-Eligibility%20Rpt_16Jan_ForBoard.pdf
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15. ADB further mentioned that while preparing and implementing the RAP-FS, more than 14 
meetings have been held between the residents of Building 28a, MDF and ADB staff. ADB 
informed that these meetings included individual household interviews; targeted focus group 
discussions; and open public consultations at locations close to the residential buildings of the 
affected people. ADB further submits that the proposed mitigation measures and action plans 
have been discussed and presented to the local community. ADB, together with MDF is also trying 
to engage or work in conjunction with the local NGO for the social assistance program for the 
vulnerable people identified in the field surveys. ADB informed that after the disclosure of RAP-
FS in May 2018, ADB has issued no objection to provide contractor access to the Ponichala 
section for the preparation of Site Specific Environmental Management Plan (SSEMP) and also 
for the development of monitoring programs. The final approval for the construction in this section 
has not been given so far and will be subjected to the submission of about documents.  
 

VI. ELIGIBILITY 

16. The CRP is now required to determine the eligibility of this complaint according to para. 
179 of the AMP, as referred below; 
 

“179. Within 21 days of receiving the Management’s response, the CRP will determine the 
eligibility of the complaint. The CRP will review the complaint, Management’s response, 
and other relevant documents. To find a complaint eligible, the CRP must be satisfied that 
the complaint meets all the eligibility criteria, satisfies the scope, and does not fall within 
the exclusions (para. 142 and paras. 145-149). The CRP must be satisfied that (i) there is 
evidence of noncompliance; (iii) there is evidence that the noncompliance has caused, or 
is likely to cause, direct and material harm to project-affected people; and (iii) 
noncompliance is serious enough to warrant a compliance review.”  

 
17. During the CRP’s first monitoring mission to determine the progress of implementation of 
Board-approved RAP and the RAP-FS after the completion of the compliance review of the 
Project,10 the CRP assessed whether there is prima facie evidence of harm and noncompliances 
as has been raised in this complaint. The CRP also checked the identity of the complainants; and 
specifically ascertained if there is any demonstrable causality between alleged harm/likely harm 
and noncompliance by ADB with its operational policies and procedures to determine the eligibility 
of this third complaint. The CRP met with the complainants on 08 July 2018 and verified the 
identity of the complainants, as well as, visited Building 28a during said mission. The CRP also 
reviewed recent project documents particularly those that refer to the actions relating to the ADB 
Management’s remedial action plan and final solutions. The CRP mission also met with the MDF, 
including its consultants and contractors to ascertain the exact location of the cliff cutting relative 
to Building 28a and understand the noise and vibration impacts of the road construction to said 
building. The CRP also reviewed the noise and vibration studies conducted by the MDF and 
hosted on the ADB website in compliance with the Board-approved RAP. The CRP also reviewed 
the consultation report prepared by MDF which was submitted to the CRP through ADB.  
 
 
 
 
 
                                                
10  The CRP held its monitoring mission on the implementation of remedial actions, including final solutions, for the 

Project from 8 to 11 July 2018 in Tbilisi, Georgia which was led by Ajay Deshpande (Part-time CRP member) and 
participated by Dingding Tang (CRP Chair), Arntraud Hartmann (Part-time CRP member), Josefina Miranda (Senior 
Compliance Review Officer, OCRP), and Vijay Joshi (OCRP environment consultant).  
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Figure 2: The CRP discussing the project layout with project consultants and topography of the 
road alignment near Building 28a 

 

 
Source: CRP 
 
18. The paragraphs below discuss in detail the findings of the CRP on the eligibility 
determination of this third complaint.  
 
A. Exclusions 
 
19. Per its initial assessment, the CRP considered the present complaint within the domain of 
the compliance review function of the AMP and noted that the issues raised by the complainants 
were very much like those raised in the first and second complaints on the Project. The CRP 
examined the applicability of provisions on exclusion listed in paragraphs 142 and 148 of the AMP 
and found that those do not apply to this complaint. The CRP finds that para. 148(v) exclusion is 
not applicable in this case as there is some specific new evidence that is elaborated in subsequent 
sections of this report. In its complaint form and during the meeting with the complainants, the 
CRP had convinced itself that there were sufficient good faith efforts on the part of the 
complainants to have their concerns addressed prior to submitting their complaint to the CRP. 
 
B. Evidence of Noncompliance and Related Harm 
 
20. The CRP during its site visit and discussions with the ADB project team, including MDF 
and consultants and further based on the site maps shown during the visit, finds that Building 28a 
is located within the area that will be impacted by the Project construction and operation. The 
project supervision contractor confirmed that Building 28a is about 14m from the road boundary 
from where the construction work (cutting, as the road is at lower level than the building level) will 
start though the carriage way will be about 30m from the nearest corner of the building at about 
9m below the ground level of the building. 
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Figure 3: Project alignment showing the location of the Building 28a 
 

 
Source: Municipal Development Fund of Georgia (MDF) 
 
21. The CRP notes that the issues complained about in this third complaint are similar to that 
in the first and second complaints, i.e. noise and vibration impacts; disclosure of information; and 
inadequate meaningful consultation. The earlier two complaints received by the CRP have been 
considered and the compliance review report for those earlier complaints has been disclosed 
already. ADB has formulated and disclosed the RAP which includes some specific studies on 
vibration, noise, and public consultations. Based on the findings of these studies, ADB has further 
formulated the RAP-FS which have been reviewed by the CRP and BCRC and finally disclosed 
in May 2018.  
 
22. Noise impacts: The compliance review of the first complaint found noncompliances as 
noise impacts had been inappropriately assessed resulting in noncompliance with SPS, Appendix 
1. Under the RAP, an additional noise assessment study was conducted and subsequently, based 
on this study, MDF committed itself to construct a noise tunnel/gallery complemented by noise 
barriers, under the final solution memorandum disclosed in May 2018, which would bring the noise 
levels in accordance with ADB policies and procedures. The noncompliances found in the 
compliance review are being corrected through the RAP complemented by the specific mitigation 
program laid out under the RAP-FS. Based on documents reviewed by the CRP, these prescribed 
noise standards and also, noise abatement measures (i.e, noise tunnel/gallery complemented by 
noise barriers) will also be applied to the road stretch near Building 28a. The RAP enumerated 
actions that will assure that the noise mitigation measures as specified will be implemented.  
 
23. The CRP, while referring to noise impact assessment report of October 2017, 11 
particularly Fig-2.3 and Table 3.1 where key buildings in the study area and the sampling locations 
have been described, do not find reference to Building 28A. The CRP further finds that though 

                                                
11 Hagler Bailley Pakistan. Noise Modeling of Tbilisi-Rustavi Highway (Section 2) Draft Report. 25 October 2017, 

available at https://www.adb.org/sites/default/files/project-documents/42414/42414-043-sddr-en_3.pdf. 
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noise abatement measures have been proposed in the road stretch near building 28a, no scientific 
analysis, particularly considering topographical features of the area has been done for Building 
28a while proposing the noise barrier system. The CRP, therefore, finds that Building 28a was 
not specifically and appropriately included in the noise impact assessment study which is deemed 
by the CRP as a prima facie evidence for noncompliance relating to the requirements of SPS, 
Appendix 1.  
  
24. Vibration impacts: The compliance review of the first complaint found noncompliances 
with SPS, Appendix 1 with reference to vibration impact. Additional vibration impact assessments 
have been conducted under the remedial action program which concluded that vibration impacts 
during construction and operation will not exceed internationally applied standards and will not 
endanger buildings provided that annexes are appropriately secured and loose parts are removed 
from buildings prior to construction and further, subject to ensuring the project construction activity 
levels are followed per prescribed plans so that the vibration impacts remain within the assumed 
levels during construction phase.  
 

Figure 4: Project alignment and the distances from Building 28a. 
 

 
Source: MDF 
 
25. The CRP finds that the project documents and studies done after the CRP’s compliance 
review, particularly the studies conducted for the formulation of the RAP-FS by ADB Management, 
indicate the inclusion of Building 28a. The CRP was informed that the complainants’ building (i.e. 
Building 28a) is referred to as building number 6 in the (i) Ambient vibration survey and dynamic 
identification of residential buildings Phonichala, Tbilisi done by Diagnostic Research Company 
in April 201712 and (ii) Additional Assignment 2: A Round of Modeling of Road and Noise Barrier 
Construction-Related Vibration Impact on 9 Residential Buildings In Ponichala Tbilisi (September 

                                                
12  Diagnostic Research Company, Ambient vibration survey and dynamic identification of residential buildings 

Phonichala, Tbilisi, April 2017 available at https://www.adb.org/sites/default/files/project-documents/42414/42414-
043-sddr-en_0.pdf. 
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2017).13 The CRP also finds that Building 28a is also referred to in the RAP-FS, pages 13, 15, 
19-21, and 23 where households for those who are vulnerable and visually impaired have been 
identified.  
 
26. The CRP also has reviewed the project layout and construction design along Building 28a. 
The cross section of road indicates that there is significant excavation starting at 14.3m from edge 
of Building 28a. The proposed road alignment is 9.3m below the building level, which would 
necessitate deep cutting in this stretch. The Project design envisages about 10%-12% of hard 
rock and about 45%-50% of soft rock will need to be cut. In any case, such excavation would 
necessitate use of heavy machinery including bulldozers and pneumatic hammers, causing 
significant noise and vibration impacts. The CRP, prima facie, finds that such impacts have not 
been dealt with in detail in the vibration studies for this building as it is evident that the September 
2017 report that only a road carriage way (30m from the building) and a noise barrier piling (27m 
from the building) have been considered.14  
 
27. The CRP therefore finds that though the vibration impact assessment studies refer to 
Building 28a, these did not appropriately assess the vibration impacts holistically considering 
project level operations especially the rock cutting in this stretch which would necessitate use of 
heavy machinery. The CRP therefore finds a prima facie evidence for noncompliance with regards 
to vibration impact assessment. 
 

Figure 5: Road section indicating the deep cutting proposed near Building 28a. 
 

 
 
Source: ADB Management response dated 25 July 2018 
 
28. Consultations: The complainants state that they have not been provided project details 
and specifics of construction activities that will likely affect their daily lives and therefore, were 
unable to meaningfully interact with project authorities during meetings and consultations. Similar 
                                                
13  Diagnostic Research Company, Additional Assignment 2: A Round Of Modeling Of Road And Noise Barrier 

Construction-Related Vibration Impact On 9 Residential Buildings In Phonicala, September 2017 available at 
https://www.adb.org/sites/default/files/project-documents/42414/42414-043-sddr-en_1.pdf. 

14 Footnote 13, Table 17, p. 51.  
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concerns have been raised under the two previous complaints and the compliance review found 
noncompliances with SPS, Appendix 1, para. 19 and ADB Operations Manual Section 
F1/Operational Policy (October 2013), para. 19 (refer to Part F of the CRP compliance review 
report dated 6 March 2017).15 Under the Board-approved RAP, additional consultations have 
been conducted but important consultations remain still outstanding, especially the consultations 
with the vulnerable people (including vision impaired) and on the final mitigation measures 
proposed as part of Environmental Management Plan (EMP). The CRP, prima facie, finds that 
potential affected residents in Ponichala have not been adequately informed yet about the 
detailed alignment of the road and the mitigation measures chosen. While the studies presented 
in the consultations during November 2017, presented different options for mitigation of noise and 
ecological impacts and vibration monitoring, residents do not yet know what specific mitigation 
measures have been chosen. As there is much uncertainty about the exact alignment of the road 
and details about the noise tunnel/gallery and the location and nature of the noise barriers, there 
is much anxiety and misunderstanding among the affected residents about efforts expected to be 
made by ADB and MDF to mitigate noise impacts and to assure that vibration impacts will remain 
within the acceptable limits. The CRP also note the submission of ADB team that ADB had not 
given no-objection certificate (NOC) to the contractor for accessing the site for layout marking and 
pre-construction related activities, in view of the pending final solutions of the RAP and as now 
the RAP-FS is disclosed, ADB issued the no-objection in May 2018 to provide access to the 
contractor to Ponichala section (6+900km to 7+400km). The approval is for the preparation of 
surveys and updating of Site Specific Environmental Management Plan and development of 
monitoring programs.  
 
29. The CRP finds evidence in the consultation records, that residents of Building 28a were 
participating in consultations conducted. The CRP, however, finds that ADB and MDF have been 
in regular contact and discussions with the complainants and much of the data on project details 
have been shared with the complainants. Notwithstanding the above, the CRP still finds there is 
absence of adequate consultations with affected residents as the specific mitigation measures for 
the noise and vibration impacts as well as the exact road alignment have not been disclosed to 
the them. The CRP therefore finds that though there are ongoing consultation efforts being done 
by ADB, through MDF, and some progress has been made, there remains evidence of 
noncompliances as not all remedial action measures as proposed under the RAP have, as yet, 
been implemented. 
 
30. Assessment of harm and likely harm: According to para.179 of the AMP, “The CRP 
must be satisfied that …. (ii) there is evidence that the noncompliance has caused, or is likely to 
cause, direct and material harm to project-affected people;...” The CRP prima facie finds that the 
apprehensions of complainants regarding likely harm due to vibration impacts, noise impacts, 
nondisclosure of information, inadequate consultation, and lack of assessment of impacts of noise 
and vibration during the construction and operation of the road to their residential building are 
prima facie valid for the reasons described in above paragraphs. If vibration impacts are 
significantly greater than as assumed in the vibration report for Building 28a, there could be harm 
as vibration impacts could damage the building and possibly constitute risks to the welfare of the 
residents. If the proposed noise barriers are not able to achieve the required noise levels, it may 
result into harm to local residents. The absence of mitigation measures for vulnerable people, 
may also result to likely harm. The CRP finds that there is prima facie evidence that if the actions 

                                                
15The CRP’s Final Report on Compliance Review Panel Request No. 2016/1 on the Sustainable Urban Transport 

Investment Program (Tranche 3) in Georgia (Asian Development Bank Loan 3063) dated 13 February 2017 is 
available at https://lnadbg4.adb.org/dir0035p.nsf/attachments/GEO-CRP-Final%20Report-6March-
Board.pdf/$FILE/GEO-CRP-Final%20Report-6March-Board.pdf. 

https://lnadbg4.adb.org/dir0035p.nsf/attachments/GEO-CRP-Final%20Report-6March-Board.pdf/$FILE/GEO-CRP-Final%20Report-6March-Board.pdf
https://lnadbg4.adb.org/dir0035p.nsf/attachments/GEO-CRP-Final%20Report-6March-Board.pdf/$FILE/GEO-CRP-Final%20Report-6March-Board.pdf
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initially described in ADB Management’s RAP, including the RAP-FS, will not be effectively 
implemented, including their succeeding/follow-up actions (e.g., effective noise barriers, vibration 
impact mitigation measures, a specific social assistance plan for the vulnerable and visually 
impaired), there will be likely harm to the complainants. The CRP further notes that as harm would 
be caused by noncompliance with certain provisions of the SPS, there is a causal link between 
the likely harm and the noncompliance.  
 
31. According to para. 180 of the AMP, the CRP is required to review and determine whether 
the complainants have made prior good faith efforts to resolve the issues with relevant operations 
department. In this case, there are several documents which shows that the complainants have 
raised their complaints and concerns with the operations department and with the project level 
grievance redress mechanism. In fact, their earlier complaint was also submitted to the SPF and 
was found ineligible for problem solving under para. 143 of the AMP as the complaint is already 
being dealt with by the CRP. The CRP therefore finds that the complainants have made prior 
good faith efforts as they have approached the CRP after raising their grievances and concerns 
with ADB operations department and management.  

 
32. Considering that there are remedial actions already included in the ADB Management’s 
RAP and RAP-FS, what seems to be lacking is a site-specific assessment of noise and vibration 
impacts and mitigation plan pertaining to the cutting of the cliff near Building 28a. The CRP, in the 
compliance review of the first complaint, already noted the noncompliance with the consultation 
requirements of the SPS, more particularly with vulnerable groups.  
 

VII. CONCLUSION 

33. With the above, the CRP finds prima facie evidence of noncompliance with ADB’s 
operational policies and procedures; and prima facie evidence that this noncompliance with ADB 
policies may lead to harm or is likely to lead to future harm. The CRP notes that compliance review 
of the Project in the Ponichala section, triggered by the first complaint was already conducted and 
the RAP and RAP-FS have already been formulated by ADB, and covers Building 28a. Thus, the 
CRP takes the position that this complaint is about concerns that are already considered in the 
previous compliance review but there is some new evidence presented by the complainants for 
this third complaint on noncompliance that has not, as yet, been addressed by the RAP and RAP-
FS (i.e., on inadequate assessment of noise and vibration impacts for Building 28a). Thus, this 
complaint does not fall under exclusions referred in para. 148(v) and is, theoretically, eligible for 
compliance review. However, the CRP, under para. 179 (iii) of the AMP, finds that this additional 
evidence is not serious enough to warrant a compliance review’, as according to ADB, the project 
area is already committed to be covered under the RAP, including the RAP-FS. 
 
34. The CRP determines, pursuant to paragraph 179 (iii) of the AMP that the complaint does 
not warrant a fresh compliance review. The CRP notes, however, that ADB Management and the 
CRP interpret that the Board-approved RAP, including the RAP-FS disclosed on 03 May 2018 to 
encompass remedial actions to bring the issues raised by the complainants into compliance with 
the SPS and applicable ADB operational policies and procedures. Accordingly, the CRP will 
construe the RAP, including the RAP-FS to cover Building 28a. 
 
35. In conclusion, pursuant to paragraph 179 of the AMP, the CRP deems the complaint 
eligible but does not warrant a separate compliance review.  
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/S/Dingding Tang 
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ASSESSMENT ON EXCLUSION OF COMPLAINT 

(per paragraphs 142 and 148 of the ADB Accountability Mechanism Policy) 
 

Exclusions Complaint excluded? 
Exclusions per para. 142: Complaints are excluded if they are 

 
(i) about actions that are not related to ADB’s action or omission in the 
course of formulating, processing, or implementing ADB-assisted projects; 
 

No  

(ii) about matters that complainants have not made good faith efforts to 
address with the operations department concerned; 
 

No  

(iii) about matters already considered by the SPF, unless the complainants 
have new evidence previously not available to them and unless the 
subsequent complaint can be readily consolidated with the earlier 
complaint; 
 

No. Complaint was 
deemed ineligible by SPF 
per para. 143 of the 
Accountability Mechanism 
Policy.  

(iv) about an ADB-assisted project for which 2 or more years have passed 
since the loan or grant closing date; 
 

No 

(v) frivolous, malicious, trivial, or generated to gain competitive advantage; 
 

No 

(vi) about decisions made by ADB, the borrower or executing agency, or 
the private sector client on the procurement of goods and services, 
including consulting services; 
 

No 

(vii) about allegations of fraud or corruption in ADB-assisted projects or by 
ADB staff; (viii) about the adequacy or suitability of ADB’s existing policies 
and procedures; 
 

No 

(ix) within the jurisdiction of ADB’s Appeals Committee or ADB’s 
Administrative Tribunal, or relate to ADB personnel matters; and/or 
 

No 

(x) about ADB’s non-operational housekeeping matters, such as finance 
and administration. 
 

No 

Additional exclusions for compliance review per para. 148:  
 
(i) complaints relating to actions that are the responsibility of other parties, 
such as a borrower, executing agency, or potential borrower, unless the 
conduct of these other parties is directly relevant to an assessment of 
ADB’s compliance with its operational policies and procedures; 
 

No  

(ii) complaints that do not involve ADB’s noncompliance with its operational 
policies and procedures; 
 

No  
 

(iii) complaints being dealt with by the SPF up to the completion of step 3 
under the problem solving function (paras. 164–173); 
 

No 

(iv) complaints relating to the laws, policies, and regulations of the DMC 
government concerned unless they directly relate to ADB’s compliance 
with its operational policies and procedures; and/or 
 

No 
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(v) complaints about matters already considered by the CRP, unless the 
complainants have new evidence previously not available to them and 
unless the subsequent complaint can be readily consolidated with the 
earlier complaint. 
 

No. New evidence was 
presented. 
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